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C. §§1001 and 2 (aiding and abetting the filing of a false 


document with the United States Department of State) as well as an order of 


motion to withdraw his plea of guilty to 


4 cnarge. 
In this proceeding, Appellant moves this Court for a rehearing of 
Mar a | ] O1 Ce CLPect i Or & AD) Cour to rede- 
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I recent ruling in United ates Yv. Journet, $44 Fizd 638 Ve) Cir, 
1976) and Fed.R. Crim. P. i110. Further, Appellant of 


whether the actions of the Government at the time of sentencing, as well as 


that of the sentencing Court, were indeed fair and proper. 


THE FACTS 


Appellant was indicted in mid-1976 along with six co-defendants for 


conspiracy to file false documents and to violate the Gun Control 


State Department. On the morning of trial, two co-defendants pled a lty. 


Plea negotiations continued with tl 


Mi 


lefendant MICHAI 


Government opened.* At that time, (Scptember 22, 1976), the Appel lant 


col ph ee tre’ stele Sb! 


plea of not guilty to of guil to Ctiy of 

the indictment [Appendix (A) at page 19]. 

It is important to note that during the entire time that these events 
took place, discussions of a possible disposition of the case were coi on. 
In addition, the Court and the prosecution were well aware that Appellant's 
defense at trial would be that of entrapment i\Appellant's brief (AB) at page 4]. 
Not a single witness was called until Appellant was removed from the tz ial. 

The trial eventually continued and the two remaining defendants later 
found guilty. Part and parcel of the Government agreement in Apex llant's plea 


bargain was that they would take no position at the time of sent 


ing, and that 
the plea to the single count of the indictment would cover the entire indictment. 


oe 


United States v. Michaelson, Slip Op. No. 728 (3/31/77) at 2619. 


On November 16, 1976, Appellant's counsel examined the pre-sentence re- 


port and discovered that, contrary to this arrangement , the Government had gone 


beyond a mere statement of the facts of the ca 
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culpability, giving each of the defendants a placement in terms of Dlameworthi- 


ness. Becau: 


Appellant's counsel felt 


sentencing recommendation, additional time was asked for so that an extensiv 
response to the pre-sentence repor 1 be prepared. This request was denied 
and, On November 19, 1976, Appellant noved t withdraw f j ‘ my 
days later, the mtion wa andd on Nover Cr é<é, 19/6, Appellant wa en~ 
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declared that to personally inform the defendant of each and every right and 


other matter set out in Rule 11 was to be considered a minimm instruction, 
"Otherwise," this Court said, “the plea must be treated as a nullit;”. 
United States v. Journet, supra, Slip Op. at 377. 

Two arguments patently rejected by the panel in Michaelson were the 


ones denominated "harmless error" and “non-retroactivity". The former argu- 


ment had been rejected in Journet (544 F.2d 636) and the latter was non-convincing 
as "(that] argument" the Court stated, "must face the undeniable fact that Con- 


gress did prescribe December 1, 1975 - well before the plea in the case ~ and 


the effective date of the Amendments to Rule 11." $1 ip Op. at 2622. 
The panel decided to ignore the decision in Journet and the mandates of 
Rule 11 and, instead, affirmed the decision below on the grounds that "vacat.ag 


te enas | 7 ~ - 77 ee a, oy pat = "a wee cs . ae > y ] 
Appellant's guilty plea would be a needlessly rigid reading of amended Rule 11 


and of Journet." 
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It appears that the panel divided their rationale for affirmance int 


two distinct sectors. The first was addressed to the failure of Judge Duffy 


to specifically advise the Appellant that the Court had the right to place him 
under oath and ask him questions at the time of the taking of his plea, and 


¢ 


further, that if the Court did do this, any statements he might make under oath 
could be used against him in any subsequent prosecution for perjury or false 
statement. Rule 11(c) (5). 

Harking back to the discarded Journet, the Court ignored the strict 
wording of the Congressional mandate in Rule 11 and instead decided that since 
it was not "the custom within this Circuit for Judges to place the defendant 
unaer oath in such a situation, that there was at least a minimum of fli xibility 


* ‘ 


in applying Rule 1l(c)." Slip Op. at 2622 
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The panel found support in a footnote to Journet which stated: 


“We recognize that. unlike the practice 


of some other Circuits, the District Courts 
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in this Circuit do not follow the custom 
of placing the defendant under oath befor« 
questioning him in connection with the 
acceptance of his guilty plea. 
the & 


Without more, it would seem that Journet recognized that Rule 11 (c) (5) 
is mandatory and therefore, even though the custom in this Ci rcuit does not 
seem to ordinarily follow, it would be a technical requirement of the Congres- 


Sional mandate of amended Rule 11 to so advise the defendant that even though 


in reality, the Judce mi 


not place him under oath, the Judge taking the plea 
ulG place him under oath, as this was his power, and that if such a turn of 


events came to bear, any 
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nm leeway for assessing 
the failure to give this advice, at least 


when, as here, defendant was not put under 


‘Ore questioning about his guilty 


Slip Op. at 2623. 


Suffice it 


¥Y, that the Congressional enactment of Amended 
which demands that the Court taking the plea address the defendant 


personally and advise him of each and every one of his protections under 


The second sector of judicial examination in terms of 


act Aisle 17 
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argurent was the failure of the court below to specifically advise the 
Appellant that he retained, up until the time he took his plea, the right not 


to be compelled to incriminate himself. The panel recognized that this “raise: 


more of a problem” [Slip Op. at 2623] than the prior handling of Rule 11(c) (5) 
I sip YP: I 
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Even though this Court's own decision in Journet in no way, shape or form al- 
lowed for any departure from the strictures of Rule ll(c) (3), the panel deemed 
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pertaining t he question of 


ee SIN ARO RST RE 


permission to withdraw his plea of guilty. 


aa. 
NOTWITHSTANDING THE HOLDING IN JOURNET, REVERSAL 
IS REQUIRED DUE TO THE FACT THAT THE COURT BELOW 


ERRED IN FAILING TO ALLOW THE WITHDS*WAL OF APPEL— 
LANT'S PLEA OF GUILTY PURSUANT TO FED. R. CRIM. P. 


32(a). 
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The Appellant argued to the panel that the District Judge had abused 
his discretion in not permitting Appellant to withdraw his plea of guilty. 
While the panel agreed that "the Supreme Court has 'not previously answered' 
the question ‘under what circumstances a Cefendant, prior to sentencing, may 
withdraw a guilty plea'." Slip Op. at 2618 citing Neely v. Pennsylvania, 411 
U.S. 954 (1973), (emphasis in original) it disagreed with Appellant's sucgest- 
ing the applicable test as "the defendant 'may withdraw his plea of guilty 
prior to sentencing when he has good reason to do so and the Government has 
proffered no (or insufficient) reason not to allow it.'" Slip Op. at 2617. 

The panel felt that this Circuit had, in fact, developed a standard 
and that the standard was "that the defendant has the burden of satisfying the 
trial judge that there are valid grounds for withdrawal, taking into account 
any prejudice to the Government." Slip Op. at 2618 (citation omitted) . 

It is doubtful whether even this standard, if any different from the 
one advanced by Appellant, could have been utilized to bar the review Of the 
District Court's denial of Appellant's motion to withdraw under Rule 32 (da). 
Unmentioned in the panei's Opinion, yet raised by the Appellant [ARB at 2] 
and uncontroverted by the Government, was the fact that the proseuction had 
never claimed that to retry the Appellant would work any prejudice at all, at 
the District Court level [A50-53]. For the court below to have denied Appel 
lant's motion to withdraw without such a showing of prejudice. would have to 


be clearly erroneous", and, therefore, within the panel's own wording of this 


J. 


Circuit's rule as to such matters. 


Such prejudice would have had to have 


been raised at the District Court level. Neely v. Pennsylvania, supra at 
959. 


Furthermore, not just any "prejudice" will do. "Substantial prejudice" 


is what should be required. United States v. Stayton, 408 F.2d 559, (3a Cir.) 


(1969). 


In light of the foregoing, this Court should rehear Appellant's claims 


with an eye towards conforming any decision in this case with the case law in 


this Circuit, other circuits, and the feelings of the Supreme Court. (With- 
drawal should be allowed in the Court's discretion "if for any reason the 
granting of the privilege seems fair and just". Kercheval v. United States, 


214 U.S. 220, 2234 (1927) as cited in Michaelson, Supra, Slip Op. at 2617; 


accord. ABA Standards Relating to Pleas of Guilty, §2.1(b).] 
Appellant renews his points of argument which deal with what is for- 


warded as a "good reason" for the withdrawal of the plea, as outlined to the 


Penal. [AB 10-18; ARB 1-13]. 


Appellant would especially take issue with the panel's analysis of 


the facts of the case and the allocution at the time of the taking of the plea. 


Slip Op. at 2619-2620. In point of fact, Appellant renews his contention with 


innocence as opposed to even marginally supportive of guilt. 


CONCLUSION 


Appellant renews Gach and every point brought before the panel here- 


tofore and specifically shows to this Court more than sufficient reason to hold 


that the court below abused its discretion in denying Appellant the Fight to 
withdraw his plea of guilty under Rule 32(d) as well as failing to advise the 


Appellant as required by Rule 11. Moreover, the Opinion of the panel has failed 


to adequately balance the facts of the case against the standard for withdrawal 


of plea under Rule 32(d) and has misconstrued and failed to accord Appellant 


«0 


€qual protection under the law in its application of Rule 11 and this Court's 
an in United States v. Journet, supra. 

Accordingly, the order of the court below should be reversed, the 
judgment of conviction vacated and this case sent back to the court below for 
trial on the merits. 

Dated: New York, New York Respectfully submitted, 
April 12, 1977 
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